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ABSTRACT 
This project will try to examine the changing patterns of 
real property rights in China by using the theory of 
property rights which postulates that the system of 
property rights will change to internalize externalities. 
Internalization is possible as the new system brings down 
the cost of internalization of the externalities and 
enhances the gains from internalization. 
In essence, the new real property rights system separates 
"land ownership" from "the right to use the land". The 
state retains ownership of the land while the right to use 
the land is granted to individuals or organizations for a 
fixed term upon the payment of a fee under a contract of 
grant. Such land use rights are alienable. 
The change in the real property rights system also brings 
about a new set of real property laws. This project will 
also try to give a brief account of this new set of real 
property laws, in particular, from the perspective of the 
theory of property rights, how this new set of real 
property laws brings down the cost of internalization. 
The Chinese Government is able to maintain control over the 
accumulation of wealth in the real property market and to 
better preserve public interest by placing limitations on 
the duration of the grant and usage. However, these 
controls leave some externalities not internalized. This, 
nevertheless, may not be bad when compared with Western 
countries where accumulation of wealth in the real property 
market is not curbed and public interest is not so well-
preserved. The Chinese system may be a good compromise 
between preserving the public interest and internalizing 
externalities• 
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Since the beginning of 1992, developers and investors 
from all over the world including Hong Kong, Taiwan 
and Japan have poured billions of dollars into the 
property market in China creating an unprecedented 
boom. Property investment for the year rose by 117% 
compared with 1991, with the total amount representing 
nearly 10% of all fixed capital investment. 
The reasons why people buy property in China are 
complex and may be the subject of another MBA project. 
� 
Suffice here to say that, people buy properties in 
China with very different objectives in mind. 
Traditionally, Chinese wishes to settle in their 
motherland no matter where they go. The purchase of 
properties in China establishes their link with the 
motherland and eases their nostalgia. The property 
also provides a place they can fall back on when they 
retire or when they are tired of living overseas. 
Related to this nostalgia complex are the purchase of 
properties as holiday resorts and for relatives. A 
prototype of the latter is the establishment of a 
second home or the purchase of properties for Chinese 
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mistress or wife. This is especially true for many 
Hong Kong males who find the ladies in PRC more 
attractive and approachable. 
Hong Kong is the pioneer and has always been the key 
player in the Chinese property market. In view of the 
escalating properties prices in Hong Kong, people find 
the properties in China which are of a much lower 
price more and more attractive, in particular with the 
approach of 1997 and the merger of Hong Kong with 
southeastern China. The rapid economic development in 
China also provides a golden opportunity for 
investment. With 1.18 billion population, local 
demands alone would provide handsome returns on 
investment. With the economy prospering, there are 
growing demands for high-quality office space, 
industrial land as well as residential properties. 
Another propelling force for the property market boom 
is speculation, particularly among Hong Kong investors 
and China's small but growing entrepreneurial class. 
Frantic speculation has pushed prices in some areas to 
unrealistic levels. In Shenzhen, property prices have 
risen from HK$3,000 per square metre in 1985 to 
HK$9,000 per square metre in 1992 as shown in 
appendix 1. 
Many people earn enormous gains from this speculative 
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fever. At the same time, many people suffer huge 
losses. The risk arises partly because of the 
uncertain economic and political policies but more 
important still, because of the lack of an 
understanding of the legal framework. This project 
will deal with the latter problem. It will also 
attempt to explain the change in the system of 
property rights in China by using the theory of 
property rights and give an account of the 
corresponding change or emergence of conveyancing and 
property laws in China. 
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CHAPTER 2 
THE THEORY OF PROPERTY RIGHTS 
2.1 Value of Good 
The theory of property rights postulates that the 
value of a good is determined by the value of its 
attached rights. The value of a club member's 
debenture, for example, is determined by the 
value of the right to use the club's facilities 
and the right to enjoy certain privileges. The 
exchange of ownership of a good can be viewed as 
the exchange of the rights to perforin certain 
actions. Taking the example of club member * s 
debenture further, assuming that this is 
transferable, the transfer of ownership actually 
involves the transfer of the right to use the 
club's facilities and the right to enjoy certain 
privileges. 
2.2 Nature of Property Rights 
The theory of property rights, then, examines the nature of 
a property right. The owner of a property right has the 
consent of others to act in particular ways. Such consent 
may be in the form of law or custom. It helps the owner to 
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form expectations in his dealings with others. He will 
benefit or harm others when exercising his rights. The 
structure of property rights specifies how others may be 
benefited and harmed and hence who must pay whom to modify 
the actions taken by the interacting parties. The owner of 
an apple can eat it, smash it against the wall or give it 
to a starving beggar. He will harm the beggar by smashing 
the apple against the wall and benefit him by giving him 
the apple. He can expect payment for modifying his actions. 
2.3 Externalities and Property Rights 
An externality is an effect when the cost of bringing the 
same to bear on the decisions of all the interacting 
parties within the existing property rights framework is 
too high to make it worthwhile. The exercise of a property 
right always harms or benefits others. This harmful or 
beneficial effect is an externality when the cost of 
bringing these effects to bear on the decisions of all the 
interacting parties is too high to make it worthwhile 
within the existing property rights framework. 
Internalization refers to a change in property rights so 
that the effect bears more strongly on all the interacting 
parties. Such change may either involve an exchange of 
existing property rights or a fundamental change in the 
types of property rights that can be exercised and 
exchanged. 
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A harm or benefit is an externality when the costs of 
internalization within the existing property rights 
structure exceed the gains of internalization. Costs can be 
large relative to gains because of natural difficulties in 
trading in or enforcing property rights or because of legal 
prohibitions. Diagrammatically, it can be shown as 
follows : -
Cost of Internalization > Gains from Internalization => 
Externality 
2.4 The Exchange of Property Rights and Internalization 
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The creation of new property rights and a market for free 
exchange can increase the degree of internalization. 
After the establishment of the People's Republic of China, 
all urban land was nationalized. Land use rights were 
granted to state enterprises on a gratuity basis. Under 
this gratuitous system of allocation, the state retained 
the nominal ownership title while the state enterprise 
enjoyed the land use rights for an indefinite period of 
time. However, these land use rights were inalienable. 
If land use rights can be traded freely in the market, then 
the state enterprises would be confronted with the full 
cost of enjoying the land use rights. This full cost is the 
value of the alternative earnings of the state enterprises 
by selling the land use rights to others in the market. If 
the state enterprise chooses not to do so, it would be 
foregoing that amount. In either case, it is confronting 
with the full cost of its decision on whether to continue 
enjoying the land use rights. 
2.5 The Development of Property Rights. 
The development of property rights is often associated with 
the emergence of new beneficial and harmful effects or the 
exacerbation of existing effects produced by new techniques 
and activities. Gains from internalization will increase in 
such situations. If the cost of internalization of the 
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effects within the existing property rights structure are 
too high, then it is the property rights structure itself 
that will have to change to allow new methods of 
internalization. 
The theory of property rights postulates that property 
rights develop to internalize externalities when the gains 
of internalization are less than the costs of 
internalization within the old property rights structure 
but greater than the costs of internalization within the 
new property rights structure • The cost of internalization 
of existing property rights include the costs of enforcing 
the property rights, negotiating the agreements which 




THE CHANGING PATTERNS OF REAL 
PROPERTY RIGHTS IN CHINA 
3•1 Historical Background 
Traditionally, land has always been regarded as an 
important source of power and control. In ancient China, 
all land under the sky theoretically belonged to the 
emperor. In reality, land was concentrated in the hands of 
a small landowner class comprised of the emperor, the royal 
family, feudal kings, bureaucrats and landlords. Peasants 
did no七 own any land. To earn a living, they paid rent to 
the landowners in return for the right to cultivate on the 
land and reap harvest therefrom. The Communist viewed this 
system as a system of exploitation whereby the peasants 
were exploited by the landowners who did not have to spend 
any labour on the land but was able to derive income or 
benefit therefrom merely by virtue of their ownership of 
the land. 
By advocating a "land to the tiller" policy, the Communist 
gained wide and popular support of the peasants who formed 
the bulk of the Chinese population. Before 1949, they had 
promulgated a series of laws implementing this policy in 
the areas they occupied. On the other hand, the 
Nationalists were notorious for their corruption and 
\ 
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unscrupulous exploitation of the people. As a result, 
popular support swang in favour of the Communist who 
finally ousted the Nationalist and came to power in 1949. 
Among the first pieces of legislation enacted by the new 
regime was the Chinese Agrarian Land Reform Law. Article 1 
of this law declared, "The land ownership system of 
exploitatiQn by the landlord class shall be abolished and 
the system of peasant land ownership shall be introduced in 
order to set free the rural productive forces, develop 
agricultural production and thus pave the way for New 
China‘s industrialization." -(1). Article 30 recognized 
land in the hands of peasants and farmers as their private 
property, "After agrarian reform is completed, the People's 
Government shall issue title deeds and shall recognize the 
right of all land owners to manage, buy, sell or rent out 
land freely•” -(2). 
The early PRC legislation was in favour of peasant 
ownership which was however contradictory with Marxist 
ideals of public ownership or common ownership. Soon, the 
Communists began organizing collective farms. Private 
ownership of rural land was transformed into collective 
ownership through the co-operative movement and Mao 
Zedong's Great Leap Forward of 1957 一（3) • 
On the other hand, urban land was nationalized by two 
methods. Firstly, urban land left behind by the previous 
\ 
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Kuomingtang government was confiscated. Secondly, urban 
land was brought under State ownership through the policy 
of socialist transformation begun in 1953 under which 
private enterprises holding urban land were forced into 
joint state-private enterprises which were then 
nationalized by the central government. The process was 
completed in 1956. 
After nationalization, urban land was distributed to 
enterprises through a two-step administrative allocation 
process, the so called xingzheng huabo. The process was 
codified in the Provisional Rules Regarding the Approval 
Process of State Land Use Development promulgated on 
November 22, 1988 by the State Land Administration. 
Firstly, the economic planning authorities approved the 
enterprise. Secondly, the local land administration bureaus 
appropriated the required land for the enterprise. Through 
this administrative process, the state retained only the 
nominal title of land while the enterprises received the 
right to use the land free of charge for an indefinite 
period of time. Save that such right was inalienable, the 
enterprises in essence received the rights of virtual 
ownership. 
Collective ownership of rural land and the gratuitous 
system of allocation of urban land caused economic 
inefficiency and retarded economic growth which will be 
examined in detail later. Suffice here to say that economic 
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inefficiency and retarded economic growth prompted the 
Government to implement reforms. 
The reform may be divided into two phases. The first phase 
involved the payment for land use. In 1979, the "Rural 
Household Production Responsibility Contract System" was 
introduced whereby peasants paid for the use of land under 
a contract with the collectives. For urban land, China 
adopted the intermediate system of "Payment For Land Use 
Allocation", the so called tudi piyong. The Law of the PRC 
on Joint Ventures Using Chinese and Foreign Investment and 
its subsequent implementing regulations established another 
two-step land allocation process. In the first step, joint 
venture enterprises apply to the local and management 
authorities for land allocation. In the second step, the 
authorities grant land use rights to the joint venture 
enterprises for a fixed period upon the payment of a fee by 
way of a contract. 
Rather than handling over virtual ownership to the user as 
in the gratuitous system of allocation, the state derives 
income from its land and retains a reversionary interest. 
This separation of "use" from "ownership" marked the first 
breakthrough in the development of real property rights in 
China. 
The duration of land use rights differs among localities. 
It is determined by the requirements of the particular 
\ 
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project in Dalan and Tianjin. In most other localities, a 
maximum term of fifty years is specified. After expiry of 
the term, extension can be sought. Chinese officials 
declared that such extensions will only be a matter of 
formality, subject only to the negotiation of a new land 
use fee. 
The fees charged are often arbitrary and invariably too low 
as the state enterprises are unable to absorb the full cost 
of land use fees themselves since they cannot pass 
increased production costs on to customers under the 
irrational pricing system. Foreign enterprises pay much 
more than the state enterprises• Guangzhou, for example, 
charges domestic enterprises between 0.50 to 4.00 Yuan/m2 
per annum while foreign enterprises pay between 2.00 to 
7.00 Yuan/m2 per annum -(4). 
This new intermediate system, however, still suffers from 
the problems associated with limited application and 
inalienability of land use rights. One of the main problems 
is land abuse. It is estimated that the number of land 
abuses cases could be as high as 400,000 in 1987 -(5). 
A more fundamental change occurred in the Thirteenth CPC 
National Congress when Zhao Ziyang declared, “ The 
Socialist market system should include not only a commodity 
market for consumer goods and for means of production but 
also markets for other essential factors of production such 
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as funds, labour, technology, information and real estate." 
-(6) . The new "Payment for Assignable Land Use Rights 
System", the so called tudi shiyongquan, was introduced. 
Land use rights were assignable under this new system. This 
marked the second breakthrough in the development of real 
property law in China. 
The new system was first introduced in Shenzhen SEZ in 
1987, followed by other big cities like Shanghai and 
Guangzhou. The central authorities are satisfied with the 
local experience and the Constitution was amended in April 
1988 to accommodate the changes. The revised version reads, 
"No organization or individual may appropriate, buy, sell 
or unlawfully transfer land in other ways. The right to use 
land may be assigned in accordance with the provisions of 
the Law." -(7) 
3.2 THE PROPELLING FORCES FOR THE CHANGE IN THE SYSTEM OF 
REAL PROPERTY RIGHTS 
3.2.1 Political Forces 
Many observers said that China was ruled by person(s) but 
not by systems no matter it was under monarchy, nationalism 
or communism. When Mao Zedong was in power, he was in 
essence the emperor. His political ideals or personal 
wishes dictated the formulation of all major policies. His 
\ 
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belief in communist ideals gave rise to the Great Leap 
Forward and the Cultural Revolution. The collectivization 
of rural land and the nationalization of urban land were 
part of this big scheme. In view of Mao Zedong's unrival 
charisma and power, no significant deviation from this 
general direction was possible when he was alive. Persons 
holding opposite views were named as counter-
revolutionaries or rightists and thrown out of the 
political arena through power struggles. So, although many 
recognized the defects of the old system, reform and change 
was only possible after the death of Mao Zedong, and 
probably with the rise to power of another influential man 
in modern Chinese history, Mr Tang Shao Ping. 
Tang has always been known as the pragmatic man. His 
dedication to economic reforms releases the economic forces 
for change and adds momentum to it. 
3.2.2 Economic Forces 
Although the Government still maintains that all real 
property belongs to the state, the creation of assignable 
land use rights has in effect changed the previous 
collective and national ownership into private ownership if 
property rights are perceived as the rights to perforin 
certain actions which would harm or benefit others. A 
state enterprise having the assignable land use rights may 
harm a real estate developer by allowing the land to lay 
idle. On the other hand, the state enterprise can benefit 
\ 
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the real estate developer by transferring or selling the 
assignable land use rights to the real estate developer. 
Thus, creation of assignable Land use rights in essence 
gives rise to private ownership although the authorities 
are still reluctant to openly admit its existence. 
Under collective ownership, everyone has the right to eat 
from the big pot by contributing his effort to work the 
land. No one can interfere with an individuals exercise 
of this right. If the individual chooses to contribute 
more effort, the benefits produced would be shared by the 
whole collective. Conversely, if he choose to contribute 
less the resulting harm would also be shared by the whole 
collective. In both cases, the resulting effect is much 
less than in the case of private ownership when the same 
change in effort has a benefit which is on the individual 
making the choice. 
If we are optimistic about human nature and believe that 
everyone would contribute his utmost effort for the common 
good, collective ownership would lead to high productivity. 
This was in fact the case in the early stages of 
collectivization when people were filled with revolutionary 
enthusiasm. 
On the other hand, if we assume that people are basically 
selfish, collective ownership would naturally lead to an 
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underuse of land and Low productivity. This happens to 
China after the revolutionary enthusiasm faded away. 
Statistics indicated that the index of grain production 
quickly fell to 83 in 1959, to 67 in 1960 and stabilized at 
69 in 1961-(8)• 
Under collective ownership, an agreement to internalize the 
externalities would consist of an agreement by all the 
people to increase their effort contributed. Negotiating 
costs would be large as it is difficult for many persons to 
agree, especially when each has the right to contribute 
less (although he may not spell it out explicitly) • 
Policing costs will clearly be high also. These costs 
could exceed the benefits of reaching agreement even where 
the latter are high. 
The same analysis can be applied to the system of 
gratuitous allocation of urban land, which suffered from 
the shortcomings typical of a non-market allocation 
process. Gratuitous and perpetual Land use rights, with 
its lack of cost discipline, tended to foster waste, 
inefficiency and rigidity. As users could obtain land free 
of cost, they demanded, and were frequently granted, far 
more land than they needed. Also, because most of them ate 
from the big pot, they remained indifferent to the costs of 
land use. Consequently, land was frequently under-
utilized or even left idle - (9) . There was also general 
economic inefficiency as misallocated land could not be 
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efficiently reallocated to more productive use. This 
resulted in overall poor economic productivity and low 
level of profits. In 1986, between twenty and twenty-five 
percent of state enterprises were reported to be losing 
money - (10) 
Under this system of gratuitous allocation of urban land, 
an agreement to internalize the externalities would consist 
of an agreement of all the state enterprises. Negotiating 
costs would be high. Policing costs would be high too as 
the state enterprises•s activities would have to be closely 
monitored and checked to see if the land was really put to 
productive use. 
Privatization reduces the cost of internalizing the 
externalities for both rural and urban Land. The number 
who must participate in the agreement will be much reduced 
under private ownership. The exclusion of non-owners 
reduces the number of interested persons. Consequently, 
negotiating cost and policing cost will be reduced. 
Efficiency would also be greatly enhanced. If rural land 
is privately owned, the individual can enjoy the whole of 
the benefit for his effort. If urban Land is privately 
owned, the enterprise has to bear its cost and will try to 
put it to productive use to generate earnings to cover its 
costs. This concentration of benefit and costs on owners 
creates incentives to use the land more efficiently. 
\ 
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General economic efficiency also increased through the 
exchange of ownership by the market mechanisin and through 
the passing of land to more productive use. 
The poor productivity associated with collectivization of 
rural land and gratuitous allocation of urban land 
and the consequential loss of face and prestige prompted 
the Chinese leaders to think of change and reform towards 
privatization• 
3.2.3 • TO ATTRACT FOREIGN INVESTMENTS 
One of the reasons for the Government to implement the 
change in land policy is to attract foreign investment. 
Previously, a foreign investor can only acquire land use 
rights through his Chinese partner in a joint venture. As 
land use rights could not be mortgaged to raise finance, in 
a typical joint venture, it is usually for the Chinese 
partner to contribute all the capital. So it is usually the 
foreign investor's capital that's at risk. Besides, since 
the land use rights could not be transferred or sold in the 
real property market, the valuation of the land contributed 
could of best be arbitrary. 
The change in land policy permitted foreign investors to 
acquire and mortgage land use rights in China. This opened 
the floodgate to the real property market in China for 
\ 
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foreigners. Billions of dollars were poured into this 
emergent but rapidly growing market. Apart from attracting 
foreign capital into real estate development, the change in 
land policy also enables a fairer form of joint venture as 
it removes the arbitrariness of valuation of the land 
contributed by the Chinese partner and the restriction on 
the Chinese partner to mortgage his land use rights to 
raise finance. 
3.3 THEORETICAL JUSTIFICATION AND CONCEPTS 
3.3.1 Land Ownership 
in China, land means the piece of land itself and all 
natural resources within its boundary. Natural resources 
include mineral resources, waters, forests, mountains, 
grassland, wasteland, breaches, etc. 
Land ownership remains unchanged after the reform. 
Land in the cities is owned by the State. Land in the 
villages and suburbs of a city is owned by the collectives, 
except those land regulated by law as state-owned. Zhai ji 
land (similar to inherited land in the New Territories in 
Hong Kong), self-reserved land and self-reserved mountains 
belong to the collectives. 
There is no definition of collectives in China. It could be 
\ 
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an organization, state enterprise, village, agricultural 
production co-operatives of the village, village community, 
factory or any collection of people 
recognized by the Government. 
3.3.2. Property Ownership 
Property can be state-owned, collectively-owned and 
„ privately-owned. The Government permits private ownership 
of lawfully-earned income, savings, houses and other lawful 
.-M. --
property -(11) 
For state-owned and collectively-owned properties, the land 
and the property erected thereon both belonged to the state 
or the collective. 
However, as land cannot be privately-owned, this creates 
problem for privately-owned property erected on the land. 
How can the houses erected on the land be privately owned 
if the land itself cannot ？ 
... ’ , . . . 
The solution to this problem is by construing property 
ownership as the right to possess the house erected on the 
land and the right to use the land on which the house is 
erected. 
3.3.3 Land Use Rights 
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Under the new system of property rights, the state retains 
the reversionary interest of the land and grants the right 
to use the land for specified purposes to natural and legal 
persons for a fixed term on the payment of a fee by the 
natural or legal persons under a contract of grant. The 
land use rights can be assigned, leased, mortgaged or used 
for other economic activities as prescribed by the contract 
of grant during the term of 七he grant. 
This separation of ownership and use was modelled after the 
system of Hong Kong where interestingly, all land was also 
owned by the Government 一 the Crown. 
As in Hong Kong, a real property market can be developed 
and has actually developed in China. This development, 
however, has so many capitalistic characteristics that the 
Communist regime has to find ways to justify its existence. 
The conceptual separation of ownership from use rights is 
important as it enables the Communist regime to justify the 
new system which has so many capitalistic characteristics, 
in Communist China. 
3.3.4 Theoretical Justifications 
The Chinese justification for the new system based on three 
premises. 
. ， . . . —：V, .-• 
The first is that a socialist commodity economy leads to 
23 
faster growth and is not, as some contend, a road leading 
away from Chinese socialism. The Chinese claim that this 
contention is substantiated by the fact that the reforms 
work and is consistent with the Marxist principle that in 
a socialist economy, the state should reward each worker 
according to his labour. 
The Chinese also maintain that anti-materialistic ethos of 
the Cultural Revolution, which was couched in political 
fervor and rejection of Western culture, contact, and 
technology, led to economic stagnation and did not end 
until the period of economic reform began in 1978 under the 
slogan of the "Four Modernizations" : the modernization of 
industry, agriculture, science and technology. Statistics 
show 七hat from an average of 3.9 % a year between 1958 and 
1976, economic growth in China accelerated to 9 % a year in 
the period from 1977 to 1985. National income per capita 
rose by 6.6 % a year between 1978 and 1984 compared with an 
increase of 3.9 % in the 1953 - 1978 period -(12). 
The second justification derives directly from the Marxist 
contention that capitalism is a necessary development along 
the road to socialism. Chinese society has skipped an 
essential stage of economic development and historical 
progression towards socialism, namely, an advanced 
commodity economy. Having hurdled directly from a feudal 
system of peasant-based agriculture to a socialist society, 
the dialectic has been short-circuited, and capitalistic 
industrialization bypassed, and thus, China must return to 
\ 
24 
this current stage and develop a successful, industrialized 
commodity economy, and have its manufacturing processes and 
consumer society intact before moving on to the next 
mandated stage in the Marxist continuum. 
Thirdly, the conceptual separation of "use and management" 
from "ownership" makes the development of a commodity 
market ideologically consistent with socialist concepts of 
public ownership. By this conceptual distinction, the 






4.1 Enactment of new legislation to accommodate the 
new change in property rights system 
Contrary to most Western societies, legislation was not in 
place before the implementation of the new system of 
assignable land use rights. Rather, the new system was 
introduced first before the enabling legislation was in 
place. 
The new system was first introduced in Shenzhen SEZ 
as early as in the fall of 1987. Only in January 1988, 
Shenzhen promulgated the enabling regulations 一 Regulations 
of the Shenzhen SEZ on Land Management 1988. This was 
followed by Shanghai, Hainan Province, Haikou, Guangzhou, 
Fuzhou, Shandong, Xiamen, Tianjin and several others. 
These local regulations were however, strictly speaking, 
illegal as they violate the Constitution and the laws in 
the national level, namely the Land Administration Law both 
of which forbade the sale and transfer of interests in 
land. 
The Constitution originally states, "No organization or 
individual may appropriate, buy, sell or unlawfully 
transfer land in other ways." 
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The central authorities were satisfied with 七 he local 
experience and the Constitution and the Land Administrative 
Law were subsequently amended in mid 1988 to accommodate 
the local developments. The Constitution was amended to add 
in the statement : The right to use land may be assigned in 
accordance with the provisions of the law. 
In May, two more important laws were enacted to 
institutionalize the new assignable land use rights, system 
at the national level. The Provisional Regulations of the 
PRC Governing the Grant and Transfer of Use Rights in State 
Owned Urban Land and the Provisional Measures for the 
Control of Large Scale Land Development and Management by 
Foreign Investors. Other important Taws at the national 
level include the Implementing Rules of Land Administration 
Law, Provisional Rules for Administration of Ownership in 
Land and Houses, Regulations for Administration of Private 
Houses in the Cities and Regulations for Urban Planning. 
Numerous practice directives and local regulations were 
also enacted. The more important ones include the 
Provisional Measures on Administration of Land Use Right in 
Allocated Land, Practice Rules for the Issue of Land 
Registration Certificate in the Shenzhen Special Economic 
Zone, Rules for Administration of Mortgage for a Loan in a 
Special Economic Zone in Guangdong Province, Measures for 
Administration of Mortgage of Real Estate Properties in 
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Guangzhou and Rules for Administration of Commercially 
Disposable properties in Shenzhen Special Economic Zone,, 
As the details of these laws and regulations can easily be 
found in Chinese Statute books, this project will not go 
into them. Rather, this project will examine the new 
assignable land use rights system in more detail and the 
relevant articles or sections of the relevant laws and 
regulations will be quoted as we go along. 
4.2 Grant of Land Use Rights 
Under the new system of assignable land use rights, 
companies, enterprises, organizations and individuals both 
within and outside the PRC's territory can acquire 
assignable land use rights. The amended Article 10 of the 
Constitution provides that land use rights can be 
transferred in accordance with the law. Article 8 of 七he 
Provisional Regulations for the Grant and Transfer of Land 
Use Right in State-Owned Land in Cities and Towns provides 
that the grant of land use right means the State grants, in 
the capacity of the land owner, the right to use the land 
to a land user for a fixed term, and the land user pays a 
fee for 七he grant to the State. Article 工（5) of the 
Provisional Rules for Administration of Ownership in Land 
and Houses provides that foreign governments, foreign 
enterprises, foreign nationals and Sino_foreign joint 
ventures can acquire such assignable land use rights. 
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To obtain a grant of land use rights, the party must 
approach the people's governments of municipalities and 
counties. The grant of land which the party may seek must 
conform with the land plots, usage, term of years, urban 
planning and other local conditions. 
Article 13 of the Provisional Regulations for the Grant and 
Transfer of Land Use Right in State-Owned Land in Cities 
and Towns provides that land use rights can be granted by 
way of an agreement, a tender or an auction and that the 
procedures for the said ways of grant shall be decided by 
the governments of provinces, autonomous regions and cities 
under the Central Government. 
It is interesting to compare these new methods of grant 
land use rights with the old gratuitous system of 
allocation. 
Under the old gratuitous system of allocation of land use 
rights, land could not be put to the most productive use 
resulting in numerous cases of land abuses. Such land 
abuses are externalities as the cost of internalizing "them 
exceed the gains from internalizing them. The gains from 
internalization would include increases in productivity and 
general efficiency which are obviously desirable results 
that the Chinese Government wishes to achieve. However, 
under the old gratuitous system of allocation, the costs of 
internalizing such externalities is so high and it 
outweighs the gains. 
\ 
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Under the new system of granting land use rights, the cost 
of internalization has been much reduced. An agreement to 
internalize the externalities would consist of an agreement 
between the Government and the successful applicant. 
Negotiating costs would be much lower. Policing costs 
would be reduced too as there is a contract of grant 
setting out in details the grantee‘s obligations and 
rights. Having said the above, it is dangerous to jump to 
the conclusion that the new systems permit the 
internalization of the externalities. This is because 
although the costs of internalization are reduced, the 
gains from internalization may not be forthcoming if the 
grant is not by competitive tender or auction but by non-
compe七itive agreeitien七s • It is of particular importance in 
China where working through^七he back door and bribery are 
so p r e v a l e n t . If t h e g r a n t e e o b t a i n t h e g r a n t of l a n d u s e 
rights through connections with government officials, quan 
xi or bribery, the land may not be put to 七 he most 
productive use and the problems associated with the old 
gratuitous system of allocation would arise. So, 
theoretically, given the prevalence of quan xi and bribery 
in China, the new system may not lead to the outcomes which 
the Chinese Government desires. 
However if we look at the real situation, the new system 
does work! Chinese economic reforms are so successful that 
many observers predict China would be the focus of the 
world economy in the next century. This may seem puzzling 
\ 
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at first glance but if we remove the traditional stigma of 
quan xi and bribery, there is no reason why an efficient 
allocation of resources cannot be achieved through quan xi 
or bribery, in particular, if there is a competitive market 
for them. In China, quan xi and bribery are so common that 
most of the people take them for granted. Even under the 
new system, quan xi and the amount of bribery which an 
individual can provide are still important competitive 
edges or advantages which an individual can possess. In 
Western countries, people compete for scarce resources 
through legal means. In China, people comppete for scarce 
resource through quan xi and bribery. If we believe that 
competition can give rise to an efficient allocation of 
resources, there is no reason why competition in the 
Chinese way cannot achieve、the same result. From this 
perspective, the new system permits internalization of the 
externalities even with the prevalence of quan xi and 
bribery in China. 
Article 8 of the Regulations provides that the term of the 
grant should vary with the use of the land as follows : 
(i) 70 years for residential use; 
(ii) 50 years for industrial use; 
(iii) 50 years for educational, scientific, 




(iv) 40 years for commercial, tourism or 
recreational use; 
(V) 50 years for mixed use or any other use. 
These limitations imposed on the duration of the grants of 
land use rights are important means of control by the 
Chinese Government over the accumulation of wealth in the 
property market. This is desirable for the Chinese 
Government who wishes to build up a real property market 
with socialist characteristics. However, these limitations 
also bring back the externalities problem. The 
uncertainties arise towards the expiration of the term of 
grant deter long-term investors. These externalities are 
not internalized under the new system. However, one cannot 
get the best of both worlds. The new system may as well a 
good compromise between maintaining a control over the 
accumulation of wealth and the internalization of 
externalities. 
Once the parity obtains 七he grant, he is required to utilize 
and manage the land in strict accordance with the 
conditions of the grant. In case of violations, the 
authorities may issue warnings, fines, and even recover the 
land use rights without compensation as provided in article 
17 of the Provisional Regulations for the Grant and 
Transfer of Land Use Right in State- Owned Land in Cities 
and Towns. As long as he complies with the conditions, his 
rights are protected by the law as provided in article 4 of 
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the Regulations. 
The grantee may apply for change of land use as stipulated 
in the grant by obtaining the consent of the grantor, the 
approval of the land administration authority and the city 
planning authority,- signing a new contract for 七he grant,• 
paying a revised fee for the grant and registering the 
right as provided in article 18 of the Regulations. 
4.3 Transfer of Land Use Rights. 
As mentioned earlier, both the Constitution and the Land 
Administrative Law permit the transfer of land use rights. 
This is also confirmed by article 4 of the Regulations. 
Further, article 19 of 七he Regulations provides that the 
transfer of land use rights means the owner of the land use 
rights transfers his rights, including sale, exchange and 
disposal as a gift. 
When the land use right is transferred, the rights and 
obligations stipulated in the contract for the grant and 
the registered documents are transferred with the land use 
right as provided in article 21 of the Regulations. The 
transferee acquires the remainder of the term for the land 
use right fixed in the contract for the grant as provided 
in article 22 of the Regulations. 
When the land use right is transferred, the buildings and 
. \ 
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other structures erected thereon are transferred with the 
land use right (article 23 of the Regulations) • The 
Regulations also provide for the separate transfers of the 
structures and fixtures erected on the land and the land 
use right. Article 25 provides that where the transfer of 
land use right is separate from the transfer of ownership 
of the buildings and structures erected thereon, it is 
essential to obtain approval from the land administration 
authority and the property administration authority of the 
people»s government at xian and/or city levels. However, it 
is not clear under what circumstances would the authorities 
approved such separate transfers. Problems may arise when 
the rights of the property owner are incompatible with that 
of the rights owner. 
It is important to note that the transfer must follow the 
formalities provided by the laws. First, a contract for the 
transfer must be signed - article 20 of the Regulations. 
Second, the transfer must be registered - article 25 of the 
Regulations• 
In order to control speculation and to maintain a real 
estate market with socialist characteristics, the Chinese 
Government has built in price controls in the Regulations. 
Article 2 6 therein provides that where the transfer fee is 
obviously below the market price, the people's government 
at xian and/or city levels has priority to purchase and 
where the transfer fee is unreasonably high, the people's 
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government at xian and/or city levels can take necessary 
measures. 
In order to protect purchasers of uncompleted buildings, 
another control is embodied in article 19 of the 
Regulations which provides that the land use right cannot 
be transferred if the land is not developed (by a capital 
injection) or used in accordance with the conditions and 
within the fixed period of time stipulated in the contract 
for the grant of the land use right. 
4.4 Lease of Land Use Rights 
Article 4 of the Regulations permits leasing of the land 
use rights. Article 28 of the same further provides that 
the leasing of land use right means the owner of the land 
use right leases, in the capacity of the lessor, to 七he 
lessee at a rent his land use right together with the 
buildings and other structures erected thereon. As in the 
case of transfer, leasing is not allowed if the land is not 
developed (in the form of capital injection) or is used in 
accordance with the conditions and within the fixed period 
of time stipulated in the contract for the grant of land 
use right. 
After the land use right has been leased, the lessor must 
continue to perform the contract for the grant of land 
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use right. 
Certain formalities have to be followed. Firstly, a 
contract for the lease must be signed and the contract for 
the lease must not deviate from the law, regulations and 
the contract for the grant of land use right as provided in 
article 29 of the Regulations. 
Secondly, the lessee must register the lease as provided in 
article 31 of the same. 
4.5 Mortgage of Land Use Right 
Article 3 2 of the Regulations provides that the land use 
right can be mortgaged. It also provides that the buildings 
and structures erected on the land can be mortgaged 
contemporaneously with the right (article 33) . The same 
formalities for transfer and leasing have to be followed, 
namely the signing of a written contract for 七he same and 
registration (articles 34 and 35 respectively)• 
Where the rights of the mortgage are terminated by full 
payment of the loan or on any other grounds, the 
cancellation of the mortgage must also be registered 
(article 38)• 
The Regulations also provide for foreclosure in the event 
of the mortgagor Is failure to perforin his obligations. 
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Article 36 provides that where a mortgagor fails to perform 
his obligations in time or is liquidated, becomes bankrupt 
during the term of the contract for the mortgage, the 
mortgagee is entitled to dispose of the mortgaged property 
in accordance with the law, regulations and the provisions 
in the contract for the mortgage. The person having 
acquired the land use right and the ownership of the 
buildings and other structures erected thereon from 
disposal by the mortgagee must register the person丨s rights 
according to the rules. Article 37 further provides that 
the mortgagee has priority over the proceeds of disposal of 
the mortgaged property for repayment. 
It should be noted that in some localities, there are 
certain conditions which the house owner must fulfil 
in the application for mortgage. For example, under the 
Rules for Administration of Commercially Disposable 
Properties in Shenzhen Special Economic Zone, the applicant 
must fulfil the following conditions : 一 
(i) the application must be made to a bank in 
Shenzhen; 
(ii) the contract for sale and purchase of a house has 
to be executed; 
(iii) the certificate for property ownership has to be 
issued. 
Where a pre-sold (pre-purchased) ownership right is 
mortgaged, the following procedure must be followed : 
\ 
37 
(i) the mortgagor and the mortgagee have already signed the 
contract for the mortgage of ownership right; 
(ii) the mortgagor obtains the certificate for property-
ownership from the house administration authority of 
Shenzhen People‘s Government upon production of the 
contract for the mortgage； 
(iii) the mortgagor delivers the certificate for property 
ownership to the mortgagee for the mortgagee‘s safe 
custody, and the mortgagee shall pay in accordance with the 
contract for the mortgage. 
4•6 Termination of Land Use Right 
Land use right is terminated by expiration of the term 
fixed by the contract for the grant of land use right, 
earlier termination by requisition and the loss of land, 
etc- as provided in article 3 9 of the Regulations. 
Article 40 provides that on expiration of the term for the 
land use right, the land use right and the ownership of the 
buildings and structures thereon are acquired by the State 
without compensation. The land user shall return the land 
use certificate and cancel the registration according to 
the rules. 
Article 41 provides that when the term for the land use 
right expires, the land user may apply for an extension. A 
new contract must be signed for the extension in accordance 
\ 
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with Chapter 2 of the Regulations, the fee for the grant of 
land use right must be paid and registration shall be done. 
It should be noted that the right to apply for renewal only 
arises upon expiration of the term. This presents a serious 
problem for the long term investor. Although the Chinese 
officials declare that renewal would only be a matter of 
formalities, subject to the payment of 
a new fee, in order to enhance investment, the better 
method is to include provisions for early renewal 
negotiations and options in the original land use grant. 
Before expiration of the term, the owner丨s right is 
protected by the law. Article 42 provides that the State 
shall not terminate a lawfully acquired land use right 
before expiration of the term of the right. Only in special 
circumstances can the State in the public interests of the 
community, terminate before expiration by following the 
legal procedure. It is then required to compensate the 
land user by taking into account the period for the use and 
the actual circumstances in the investment in and 
utilization of the land. 
4.7 Registration and Certification of Rights 
An owner must register his land use rights with the 
people's government above the xian level which will issue 
a certificate to prove his ownership • Article 9 of the 
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amended Land Administration provides that land owned by a 
collective is registered with the xian people's government, 
which shall examine the ownership right and issue a 
certificate to prove the ownership. Land owned by the 
State but lawfully used by units owned by the people, units 
owned by the collective and the individuals is registered 
with the people's government above the xian people's 
government, which shall examine the ownership right and 
issue a certificate to prove ownership. 
Article 4 of the Implementing Rules of Land Administration 
Law provides that the owner of collectively-owned land and 
the user of State-owned land must apply to the land 
administration department of the people丨s government above 
xian level for the registration of the land. Xian people's 
government maintains the registers on collectively-owned 
land and issues the "certificate for collective ownership 
of land" to prove ownership. The people's government above 
xian level maintains the register on State-owned land used 
by units and individuals and issues the "certificate for 
the use of State-owned land" to prove the right to use 
land. Any change of land ownership or land use right must 
be registered • The old certificate must be cancelled and 
a new certificate issued. 
It is interesting to note that in Shenzhen, there are four 
types of land certificates, namely 
(i) Ownership Certificate for Collectively-Owned Land - a 
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legal document to prove that the collective economic 
organization in the village has lawfully acquired the 
ownership of the land; 
(ii) Land Use Certificate for Collectively-Owned Land" - a 
legal document to prove that a unit or an individual 
has lawfully acquired the land use right in 
collectively-owned land; 
(iii) Land Use Certificate for State-Owned Land - a legal 
document to prove that a unit or an individual has 
lawfully acquired the land use right in State-owned 
land; 
(iv) Temporary Land Use Certificate - a legal document to 
prove that a unit or an individual has lawfully 
acquired the temporary right to use the land. The 
approval period for temporary use of land shall be 
limited to two years. Extension can be sought upon 
expiration. If not approved, the user must clear and 
restore the site to the original form and the land use 
certificate cancelled. 
Purchasers shall alert themselves as to the type of land 
use rights or property they are purchasing and look for the 
appropriate land certificates of the owner before purchase. 
A sample of the land certificates is attached hereto 
as appendix 2 
4.8 Land Use Right in Allocated Land 
\ 
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Under the new system, there are still lands which were 
allotted to the land users at no cost. These lands are 
called allotted lands. Special attention shall be paid to 
these lands as land use right in them are not transferable 
except under certain circumstances as provided in article 
45 of the Regulations. The article says that the land use 
right in allotted land and the ownership of the buildings 
and structures erected thereon can be transferred, leased, 
mortgaged if the following conditions are fulfilled and 
approvals have been obtained from the land administration 
authority and house administration authority of the 
people's government in the city, xian : 
(i) the land user is a company, an enterprise, other 
economic organisation and individual; 
(ii) a land use certificate for State-owned land has been 
issued; 
(iii)there are documents to prove the legal ownership of 
the buildings and structures erected thereon; 
(iv) (the land user) shall sign the contract for the grant 
of land use right as provided for in Chapter 2 of the 
Regulations, pay to the people's government in the 
city and xian the fee for the grant of land use right 
that should have been paid, or transmit (to the 
people's government in the city and xian) all money 
received from the transfer, lease, mortgage as the fee 
for the grant of land use right. The procedure for the 
transfer, lease, mortgage of the land use right in 
allotted land are regulated by the provisions in 
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Chapters 3, 4 and 5 of the Regulations. 
If prior approval is not obtained, the land adminstration 
authority of the p e o p l e g o v e r n m e n t s in the city, xian, 
shall confiscate the unit or individual's illegal income. 
They may also be fined according to the facts established. 
An extract of the relevant laws and regulations mentioned 




DISPUTE RESOLUTION ： LITIGATION AND ARBITRATION 
5.1 LITIGATION 
5.1.1 Courts 
The proper forum for the resolution of disputes 
arising from land use rights by litigation is the 
economic court. The economic court is presided by 
a panel of judges who would give judgment based 
on the record of proceedings taken down by the 
clerk to the judges. This clerk is a key 
person in the court system as his record 
of proceedings forms the basis of judgment. Very 
often, the judges would not give judgment after 
hearing the arguments of both sides but would 
mediate and persuade the parties to reach a 
settlement. 
5.1.2. Judges 
As mentioned earlier, there is a panel of judges 
in an economic court, the usual number is three. 
These judges are drawn from 
mainly three sources, namely the military, the 
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bureaucrats and the professional lawyers. 
Their role is not limited to adjudication in the 
common law system. They are also the 
investigators. 
5.1.3. Time and legal costs 
Resolution of disputes by litigation is time 
consuming and costly. The litigants have to pay 
a case acceptance fee to the Court depending on 
the value of the property in dispute before the 
Court will hear the case. 
The parties are also required to pay additional 
charges，for the cost of inquest, expert evidence, 
translation, transportation etc. A scale of the 
court costs and charges payable is attached 
hereto as appendix 4• 
5.2 Arbitration 
5.2.1. International Aspect 
The China International Economic and Trade 
Arbitration Commission Arbitration Rules was 
adopted in September 12, 1988 at the Third 
Session of the First National Congress of the 
China Council for the Promotion of International 
Trade (China Chamber of International Commerce)• 
The rules aim to settle disputes arising from 
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international economic and trade transactions by 
means of arbitration. 
By joining the New York Convention, the 
arbitration awards obtained can be enforced 
in other countries within the Convention. 
Conversely, awards obtained overseas can be 
enforced in China. 
In order to gain international recognition, the 
China International Economic And Trade 
Arbitration Commission maintains a panel of 
arbitrators who are both Chinese and foreigners 
with special knowledge and practical experience 
in international economics and trade, science and 
technology, law and other fields. Many of these 
arbitrators are well known international 
arbitrators. 
5.2.2. Time and costs ^ 
The time and costs involved in arbitration 
are generally less than in litigation. In 
addition, as arbitrators are more professional 
and awards can be enforced internationally and 
detailed rules of internationally accepted 
standards are provided for, people very often 
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prefer arbitration. Contracts for sale and 
purchase of property also provides for dispute 
resolution through arbitration. The China 
International Economic and Trade Arbitration 
Commission Arbitration Rules is attached hereto 
as appendix 5. 
5.3 Dispute resolution and internalization of 
externalities 
Dispute resolution through litigation and arbitration can 
be viewed as part of the whole process of internalization 
of externalities. The costs and predictability of the 
dispute resolution system can be viewed as part of the 
costs of internalization. 
With the emphasis on reconciliation, the costs in the 
Chinese system are much lower than in the Western countries 
where the litigation process can be protracted for an 
indefinite period of time by repeated appeals. However, 
the unpredictability of the Chinese system also make 
internalization less likely. 
But comparing with the old gratuitous system of allocation, 




PROBLEMS OF THE NEW LEGAL SYSTEM 
6.1 Complexity 
6.1.1. Various sources of laws, regulations and 
practice 
PRC legislators at both national and 
regional levels have producing new 
regulations, codes and implementing 
provisions. Foreign investors can encounter 
difficulties in finding legislation as it is 
not easily accessible. Even if it is 
identified, there are even further 
difficulties in establishing its status and 
differentiating between the effect of the 
laws and regulations at national and 
regional levels. 
Laws made by the National People's Congress 
or its Standing Committee are the highest 
authority of the PRC, but they frequently 
resemble statements of general policy, which 
require detailed implementing regulations. 
These regulations are usually made by the 
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State Council for national effect and by 
local government for local effect. Often, 
the lower the level of government, the more 
detailed are the provisions. Local 
implementing regulations are intended to 
interpret 七 he way in which national 
provisions will be applied in local con七ext. 
I 
‘ In case of conflict between two sets of law, 
七he one published by the superior law-making 
organ will prevail. 
Vertically, there are the national, 
provincial, metropolitan and county or xian 
levels. It should be noted that authorities 
below the county or xian level are not 
empowered to make laws and regulations. 
Horizontally, there are different ministries 
and bureaus. At the national level, the 
"Land Administration Law of the People's 
Republic of China", was made by the State 
Council and resembles statements of general 
policy and guidelines. At the lower levels, 
there are various land adminstration 
bureaux. Another source of confusion is 
that the provinces, cities, etc, often adopt 




Whilst the state law is on the statue book 
much still remains to be done to reflect its 
spirit at the local level. There is a great 
variation at this level from the well 
developed and detailed regulations of 
i 
‘ Shanghai and Shenzhen to many areas where 
local regulations do not exist in any form. 
For example, Shenzhen is governed by the 
"Shenzhen Special Economic Zone Land 
Management Regulations", nine subsidiary 
regulations governing practices in 
mortgages, registration, land tribunals, 
etc., have been drafted. These variations 
give rise to the phenomenon that rules and 
practices applicable in one locality are 
inapplicable to another. 
6.1.3 Great discretion of officials 
Another complicating factor is that even at 
the regional levels, the rules and 
regulations are not very precise. This 
leaves room for discretion of local 
officials. It is often said that if you 
pick the right official, things can be done 
quickly and properly, otherwise you would 
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spin round and round like a circle game 
without getting anywhere even though you 
know all the rules and regulations. 
6.1.4 The myth of lawless China 
Is China really lawless ？ The answer is 
I 
‘ both yes and No. Yes because the local 
variation and the discretion of officials 
are so great that the laws and regulations 
on the statute books seem like empty words. 
No because in fact there are many pieces of 
legislation governing land, or more properly 
land use rights, in China which will be 
examined in more detail later. 
Of course, investors would find either of 
these answers unsatisfactory. However, this 
does not mean that investors cannot find a 
way through. Although laws and regulations 
are often drafted in an imprecise or vague 
manner, there are bounds within which people 
should follow. For example, the legislation 
will often lay down what should be done and 
should not be done but will not tell you how 
to do it. The key seems to be having an 
understanding of both the legislative intent 
and the practice in different localities. 
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Acquaintance with the right officials can be 
tremendously helpful for the latter aspect. 
6.2 IMMATURITY 
6.2.1 Immature concepts 
There is still no complete set of 
t 
厂 company laws in China. Legislations 
are on a piece meal basis. There is no 
mortgage law at the national level. 
The concept of pre-sale of property is 
immature. There are no statutes to 
ensure that the pre-sale monies and 
progress payments are channelled 
towards the completion of particular 
projects in development. Thus, with 
the exception of Shenzhen, developers 
are not compelled by law to spend money 
received through the pre-selling of 、 
units to complete the project 
concerned. Therefore, buyers can end 
up paying for a project that is never 
completed because the developer has 
channelled the funds elsewhere. Some 
important legal concepts in land law 
such as trust and equity are absent in 
China. It is interesting to note that 
-•：丄 
the word "trust" in China only means 
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"authorization"• 
6.2.2. Immature system 
The traditional role of lawyers in 
China is very different from those in 
westernised societies. In civil cases, 
’ their role is conciliation. In 
criminal cases, their role is to 
convince the accused that he or she is 
guilty and that he or she shall repent. 
Therefore, the court was traditionally 
a place for settlement, negotiation arid 
dramatic repentance rather than for 
just and fair trial. 
The picture is now gradually changing 
with the modernisation of the legal 
system and the familiarisation of the 
same by people. In case of dispute 
over property transactions, people can 
now bring their case before the 
economic court or foreign economic 
court which will hear evidence from 
both sides and make a ruling. However, 
whether you can have a fair trial 
depends on your luck as the quality of 
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problem for the long term investors. Although the 
Chinese officials repeatedly declared that the 
renewal would only be a matter of formality, 
without the protection of legislation, this will 
continue to be a deterrent for long term 
investors. The better way to ease the mind of 
long term investors would be by providing 
‘negotiation for renewal prior to expiration of 




Although still suffering from many immaturities and 
loopholes; the China has created an impressive primary 
legal structure in the areas of land use rights to enhance 
real property rights and make foreign investments more 
attractive. With the control over the duration and grant of 
land use rights in China, the State effectively imposes 
limitation on the accumulation of wealth in property 
markets, and by doing so, better preserves the public 
interest than could an unlimited free market regime of land 
ownership. It may be for this reason, the Chinese system 
can hope to achieve even better results. 
From the perspective of the theory of property rights, the 
limitations on the terms of grant and usage leave some 
externalities which are not internalized. However, as one 
cannot get the best of both worlds, this may be a good 
compromise between economic efficiency and public interest. 
The new Chinese system may shed light on the problems 
facing the Western countries where accumulation of wealth 
is not controlled and where wealth is concentrated in the 
hands of the entrepreneurial class who very often neglects 
public interest in their ciraving for wealth. 
/ / 
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DIAGRAM I: PRIME RETAIL CAPITAL VALUES: SHENZHEN 
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Source: Shenzhen Property Valuation Depa—rtment 
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A. Land Ownership 
(1) The Constitution of China, 4/12/1982 as amended on 12/4/1988 [NPC]: J ^ g 
Article_9 ：了 ^ ^ ^ 
Natural resources including mineral resources, waters，forests mountains grassland 
wasteland,vbeaches, etc‘ belong to the State, that is the peop e, excep those forests ； . « 
and mountains, grassland, wasteland, beaches otherwise regulated by law. 运藝 
The State protects the reasonable use of natural resources, safeguards r ^ e animals ：^ ^ 
and plants, and prohibits any organization or individual to use any means to usurp or : ,權 
damage natural resources. ‘ 
Article 10 二 3 
- ‘ 一 .；.. 
Land in the cities is owned by the State. 
一 Land in the villages and the suburbs of a city is owned by the collectives, except 
！iSe i ^ S ^ i l a ^ i by law as State-owned. Zhai ji land, self-reserved land and s e l f - : 肩 
reserved mountains are owned by the> collectives. 
The State can, by law, put land in requisition for public interests. | | 
Any organization or individual cannot wrongly enter, buy and sell, lease or in ^y • 
o t Z form illegally transfer land. Land use right can be transferred according to the 識 
law. 、.： 
All land using organizations and individuals must reasonably use land. 
... . 
: ( 2 ) The Land Administration Law，25/6/1986 as amended on 29/12/1988 [NPC]: 
Article 6 
• ‘ • • 
Urban land in the cities belongs to the people, that is the State. 
Land in the villages and the suburbs of a city belongs to the collectives, except those 
land regulated by law as State-owned. Zhai ji land，self-reserved land and self-
reserved mountains belong to the collectives. 
- 1 -
- • - - \ 
Article 8 ‘ 
Collectively-owned land shall, by law, be collectively owned by village peasants and 
shall be operated and managed by collective economic organizations such as 
agricultural production co-operatives of the village or by village committees. Land 
aTready owned by collective economic organizations of peasants in the village (town) 
can be collectively owned by peasants in the village (town). 
Where land collectively owned by village peasants separately belongs to two or more 
agricultural collective economic organizations, it can be collectively owned by the 
peasants of each of those agricultural collective economic organizations. 
(3) The Implementing Rules of Land Administration Law, 4/1/1991 w.e.f. 1/2/1991 
[National Land Administration Bureau]: 
Article 3 
The following types of land belong to the people, that is the State,: 
(i) urban land in the cities; . ^ , , . „ . . , 
i ) land in the villages and the suburbs of a city which has been legally 
expropriated，occupied, requisitioned, required p u r c h a s e or returned to he-
State (except the land allotted or designated by law as collectively-owned), 
(iii) forest, grassland, mountain, wasteland, beach, river banks and other land not 





B. Property Ownership 
(1) Provisional Rules for Administration of Ownership in Land and Houses and ' ^ ^ S 
Registration thereof, in Cities (Towns), 27/3/1982 [National City Building Bureau]： 
A — I � .灣 
State-owned properties belong to the socialist people. 
Article 1(3) : 漏 
...； 
• • Collectiyely-owned properties are properties owned by collective organization for 
socialist workers. The collective organization is entitled, by law, to occupy, use and 
dispose of the properties. ， 二慈 
Article • … _ 
Private property is owned by a Chinese national as an individual, protected by the 
State, and the owner enjoys the right to occupy, use and dispose of the property 3 
according to law. 
Article 1 ( 5 ) , . “ .議 
The rights of foreign governments, foreign enterprises, foreign nationals and sino- ,霸 
foreign joint ventures are verified by special rules. 
Article 1(6) ：麵 
•钱 
• ‘ - • 二藥》 
The land administration units in cities must ascertain the ownership of urban land by '''-M 
categorising different types of land ownership and the status of land use right, 肩 
proceed with registration of land, and establish a data bank for the land register as :讓 
.well as various administration systems. 
Article 11(2) \ :二 
, . - � . - — — - -
广• ：‘ 
‘ The ownership of land and property erected thereon is proved by a land and property 
ownership certificate. 
(2) The Rules for Administration of Commercially Disposable Properties in Shenzhen 
Special Economic Zone, 23/1/1984 [Shenzhen PG]: 
Article 2 
"Commercially disposable properties" are residence, office and industrial buildings, 
warehouse, carpark and other properties constructed for sale and purchase or leasing 
. - 3 -
• 
- . . • ： - . . . 
by any of the following alone or jointly by (i) and any one of (ii)-(vi)，as approved 
by the Shenzhen People's Government: 
(i) approved Chinese enterprises; 
(ii) foreign nationals; 
(iii) overseas Chinese; 
(iv) Hong Kong and Macau compatriots; 
(V) Taiwan compatriots; and 
(vi) other companies and enterprises. 
"ProDertY ownership" is construed, for the purpose of these Rules, as the right to 
p ^ e s s t二 v i s e erLted on the land and the right to use the land on which the house 
is erected.' 
Article 5 
Where a natural person or a legal person purchases a residential premises, a v i l l a and 
r y Sher commLia l ly disposable property, the purchaser owns the property nght. 
Article 6 
The Shenzhen People's Government protects the property right of the owner -
L c o l r i t iL，permi ts mortgage of the property right and l eas ing�f the property 
d pewi t s the，oLer to transfer the owner's property right to another person (a 
natural person or a legal person) by any of the following lawful acts. 
• sale and purchase (including pre-sale, pre-purchase and auction); 
• sending the property as a gift during life time; 
o exchange; , 
o sending the property as a gift by will; and 
9 inheritance. 
The nropertv owner is entitled to decorate and maintain the property, but consent 
STm t h e P ^ ^ n a t e d government department of Shenzhen People's Gove讓ent mus … 
be o b t S S to the c'hange in: the structure of the property, use and appearance，as 
well as addition and demolition. 
- 4 - . 
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C. Land Use Right , " 
r ,.•、.*•• 
- - i ' ^ •' 
(1) The Land Administration Law, 25/6/1986 as amended on 29/12/1988 [NPC]: . � . 二‘ 
V 7 ,二八 A：-. '-‘‘ 
Article 7 � • : . / - / ' 
I 
State-owned land can, by law, be used by people-owned units or collectively-owned 
units State-owned land and collectively-owned land can, by law, be used by 
individuals. The units and the individuals using land are obliged to protect，manage 
and reasonably use land. 
. . . 
- ' : � The Provisional Regulations for the Grant and Transfer of Land Use Right in State-
- Owned Lahd in Cities and Towns, 19/5/1990 [National Land Administration Bureau] 
(Order No. 55 of the State Council): 
. . 一 m 
Article 4 
Where a person has acquired the right to use land under these Regulations, he is 
- p r o t e c t e d by law in his right to use the land, which he can transfer, lease, mortgage, 
or use for other economic activities during the term of the right. 
-Article 8 
"The grant of land use right" means the State grants, in the capacity of the land 
- owner, the right to use the land to a, land user for a fixed term, and the land user 
pays a fee for the grant to the State. 
When, the right to use land is granted, a contract for the grant must be signed. 
Article 12 
The maximum years for the term of the grant for the right to use land are varied w i t h . . 藝 
the use of the land as follows: 
(i) 70 years for residential use; . 
(ii) 50 years for industrial use; t^r . uu 
(iii) 50 years for educational, scientific, technological, cultural, public health or 
athletic use; 
(iv) 40 years for commercial, tourism or recreational use; (V) 50 years for mixed use or any other use. 
Article 13 
Land use right can be granted in one of the following ways: 
(i) agreement; . ~ 
- 5 - ， 
\ 
(ii) tender; 
(iii) • auction. 
The people's governments of provinces，autonomous regions，and cities under the 
Central Government shall decide the procedure for the above ways of grant. 
Article 18 
一 . Where a land user wants' to change the use for the land as stipulated in the contract 
for the grant, the land user must: 
o obtain the consent of the grantor and the approval of the land administration 
- authority and the city planning authority; 
• . ...sign a new contract for the grant; ‘ 
o review the fee for the grant of land use right; and 
e register the right. 
A. Tr^^nsfer of T,抓ci Use Right 
m The Provisional Regulations for the Grant and Transfer of Land Use Right in State; 
( ) i n Cities and Towns，19/5/1990 [National Land Administration Bureau] (Order No. 55 of the State Council): 
Article 19 � 
. T h e transfer of land use right means the owner of the land use right transfers his 
right, including sale, exchange and disposal as a gift. 
The land use right cannot be transferred if the land is not developed (in the form of 
S S t L n P i c S or used in accordance • with the conditions and w i _ the fixed 
p e L d of time stipulated in the contract for the grant of land use nght. 
Article 20 
When the land use right is transferred, a contract for the transfer must be signed. 
Article 21 
When the land use right is transferred, the rights and obligations stipulated in the 
grant L d the registered documents are transferred with the land use 
right. 
Article 22 
The transferee of a land use right acquires the remainder of the term for the land use 
right fixed in the contract for the grant. 
；, - 6 -
tKA^ i.. 
m-
‘ . I 
• . 
• Article 23 
When the land use right is transferred, the buildings and other structures erected 
thereon are transferred with the land use right. 
Article 24 
The sole owner or the joint owners of the buildings and other structures erected on 
the land enjoys the land use right for the land on which the buildings and the 
structures are erected. 
Where the land user transfers the ownership of buildings and structures erected on the 
land，the land use right for the land on which the buildings and structures are erected 
is transferrfed with the ownership, except these buildings and structures are transferred 
as movable assets. 
Article 25 , fV 
The transferee of land use right and the transferee of ownership of the buildings and 
structures erected thereon must be registered according to the rules. 
Where the transfer of land use right is separate from the transfer of ownership of the 
buildings and structures erected thereon, it is essential to obtain approval from the 
land administration authority and the property administration authority of the people's 
government at xian and/or city levels, and the transferee's interest must be registered 
according to the rules. � 
Article 26 
Where the transfer fee for a transfer of land use right is obvious below market price, 
the people's government at xian and/or city levels has priority to purchase. 
Where the transfer fee for a transfer of land use right is unreasonably high，the .處、 
people's government at xian and/or city levels can take necessary measures. 翅 
B. Lease of Land Use Right 
(4) The Provisional Regulations for the Grant and Transfer of Land Use Right in State-
Owned Land in Cities and Towns, 19/5/1990 [National Land Administration Bureau 
(Order No. 55 of the State Council): 
Article 28 
The leasing of land use right means the owner of the land use right leases, in the 
capacity of the lessor, to the lessee at a rent his land use right together with the 




.The land use right cannot be leased if the land is not developed (in the form of capital 
injection) or used in accordance with thexonditions and within the fixed period of 
time stipulated in the contract for the grant of land use right. 
Article 29 
When the right to use land is leased, the lessor and the lessee must sign a contract for 
the lease. 
The contract for the lease must not deviate from the law, the regulations, and the 
-contract for the grant of land use right. 
-Article 3 0 � 
r 
After the land use right has been leased, the lessor must continue to perform the 
contract for the grant of land use right. - ：‘?. 
Article 31 
A lessee must register, according to the rules, the land use right and the buildings and 
structures erected thereon. 
C. Mortgage of Land Use Right 
The Provisional Regulations for the Grant and Transfer of Land Use Right in State-
( ) • S v i S Z S in Cities and Towns, 19/5/1990 [National Land Ad匪stration Bureau] 
(Order No. 55 of the State Council): : 
Article 32 
Land use right can be mortgaged. 
Article 33 
When the land use right is mortgaged, the buildings and other structures' erected^ 
thereon are m o r t g a g e d with the right. 
When the buildings and the structures erected on the land are mortgaged, the land use 
right in the land is m o r t g a g e d with them. 
^rr - • 
Article 34 
隱 When the land use right is mortgaged, the mortgagor and the mortgagee must sign 
^ ^ 玄 . a contract for the mortgage. 
^ K ： . The contract for the mortgage shall not deviate from the law, regulations，and the 
provisions in the contract for the grant of land use right. 
mm 
• • I 
Articl^35 
二 and structures erected thereon shall be 
Article^ 
‘ = • or . 一 ， 5 e c o . e s 
to dispose of the mortgaged p r o p e r t y t j ^ d ^ 動嗽:'e，the mortgagee is entitled 
provisions in the contract for the ^loi^gage law, regulations and the 
= = = 二 = = = 二 『 ， � f the — -
person，s rights according to the rule^ ^ he mortgagee must register the 
. ： - -Article 37 
as priority over the proceeds of disposal of the mortgaged property 
Article 
the rules. 。卞 the mortgage must be registered according to 
I^nninatimLotLaniiZ^icrht 
‘ ^ — 
(Order No. 55 of the State Z n d l ) Administration B u r e a u f _ 
Article 39 
ArtideJ^ 
On expiration of the term for the land use riaht fhP i.n^ • u 
of the buildings and structures erected h ™ the ownership 
compensation. The land user shall reh.rn ThTi ^ 啊 by the State without 
registration according to the rules use certificate and cancel the 
- 9 -
. \ 
‘ . . .. 
Article 41 
When the term for the land use right expires, the land user may apply for an 
extension. A new contract must be signed for the extension in accordance with 
Chapter 2 of these Regulations, the fee for the grant of land use right must be paid, 
and registration shall be done. 
Article 42 
The State shall not terminate a lawfully acquired land use right before expiration of 
the term for the right. In special circumstances, the State can, in the public interests 
of the community , terminate before expiration by following the legal procedure, and 
shall fairly Compensate the land user by taking into account the period for the use and 
the actual circumstances in the investment in and utilization of land. 
• 广 . . . . -
E. Land Use Right in Allotted Land 
(7) The Provisional Regulations for the Grant and Transfer of Land Use Right in State-
Owned Land in Cities and Towns, 19/5/1990 [National Land Administration Bureau] 
(Order No. 55 of the State Council): 
Article 43 
Land use right in allotted land means the land user legally acquires through various 
ways the land use right at no cost. 
The land user shall pay the land use tax under the "Provisional Regulations for Land 
Use Tax in Cities and Towns". 
Article 44 
The land use right in allotted land shall not be transferred, leased, mortgaged' except ‘ 
under the circumstances regulated by Article 45 of these Regulations. 
, . A r t i c l e 45 
The land use right in allotted land and the ownership of the buildings and structures 
erected thereon can be transferred, leased, mortgaged if the following conditions are 
fulfilled and approvals have been obtained from the land administration authority a n d � 
house administration authority of the people's government in the city, xian: 
(i) the land user is a company, an enterprise, other economic organization and an 
individual; 
(ii) a land use certificate for State-owned land has been issued; 
(iii) there are documents to prove the legal ownership of the buildings and 
structures erected thereon; 
- 1 0 -
\ 
(iv) (the land user) shall sign the contract for the' grant of Iand- use right as 
provided for in Chapter- _2 of these Regulations, pay to the people's 
government in the city and xian the fee for the grant of land use right that 
should have been paid, or transmit (to the people's government in the city and 
xian) all money received from the transfer, lease, mortgage as the fee for the 
gran t of land use right. 
The procedure for the transfer, lease, mortgage of the land use right in allotted land 
are regulated by the provisions in Chapters 3, 4 and 5 of these Regulations. 
Chanter 46 
Where a uI1it and an individual transfers, leases, mortgages the land use right in 
'allotted land\'witnout prior approval, the land administration authority of the people's 
governments in the city, xian, shall confiscate their illegal income, and they shall be 
fined according to the facts established. 
Article 47 
Where a land user of allotted land ceases use of the land' as a result of removal, 
liquidation, cancellation, bankruptcy or any other reason, the people's governments 
in the city, xian, are entitled to cancel without cO!Dpensation the land use right in the 
allotted land, and can grant the right (to any other person) in'- a-2'cordance with the 
provisions in these Regulations. 
" 
The people's governments of the city, xian, can cancel without compensation the land 
use right in allotted land according to the needs for urban development and city 
planning, and grant the right (to any other person) in accordance with the provisions 
in these Regulations. 
When the land use right in allotted land is cancelled without compensation, the , 
people's governments in the city, xian, shall appropriately compensate for the 
buildings and other structures erected on the land acco'rding to the actual 
circumstances. 
Provisional Measures on Administration of Land Use Right In Allotted Land, 
8/3/1992 [National Land Administration Bureau]: 
•• • •• : ' & ' '- . -
(More detailed provisions on land use right in allotted land are regulated in these 
Measures.) 
- 11-
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D. '. Certification of Rights 
(1) The Land Administration Law, 25/6/1986 as amended on 29/12/1988 [NPC]: 
Article 9 
Land owned by a collective-is.-registered with the xian people's government, which 
shall examine the ownership right and issue a certificate to prove the ownership. 
Land owne~ bY .. t.he State but lawfully used by units owned by the people, units 'owned . 
by the collective' and the individuals is registered with the people's government above 
the xian people's government, which shall examine the ownership right and issue a 
certificate to prove the ownership. 
(2) The Implementing Rules of Land Administration Law, 4/1/1991 w.e.f. 1/2/1991 
[National Land Adlninistration Bureau]: 
Article 4 
The owner of collectively-owned land and the user of State-owned land must apply , 
to the land administration department of ~he people's government above xian level for 
registration of the land. 
Xian people's government maintains the registers on collectively-owned land and 
issues the "certificate for collective ownership of land" to prove the ownership. 
The people's government above xian level maintains the register on State-owned land 
used by units and individuals and issues the "certificate for the use of State-owned 
land" to prove the right to use land. 
(3) The Regulations for ,Administration of Private Houses in the Cities, promulgated by 
the State Cquncil on 17/12/1983 [Ministry for Construction and " Environmental 
Protection in Cities and Villages]: 
Article 6 
The owner of a private hOllse in the city ' must apply to the house administration 
-authority for the area ,in which the house is situated for registration of ownership, and 
shall be issued the certificate for house ownership after verification. When the 
ownership of a house is transferred or the existing condition for a house is changed, 
the owner must apply to the house administration authority for the area in which the 
house is situated for registration of the transfer or the change. 
Where ownership is shared by a ilumber of people, they mllst obtain a certificate 
showing their joint ownership or an ownership divided into fixed shares. 
. \ 
- 12 -
� promulgated by the State Council on 5/1/1984 
Article 31 
Where an organization or individual engaged in any construction project in the 二 r e t wants to use State-own^ land or fo require c o l I e S S ^ 二丄 1 7 r requisition，it is necessary to file with the city planning au tho rS 
ap application for the land for construction, together with the approved conS^uctS^ 
plan，design proposal or other relevant documents. construction 
The city planning authority shall examine and approve theexact location of the land 
jn ques i � n ;产 area，boundaries, allot the land for construction, and £ u e a pe = 
= = ， f o r construction. The applicant for the land for construction hall ncTse 
the land for construction until the applicant is issued the permit. 
Article 32 : 
or an individual engaged in any construction project in the 
= a n planning district wants on a temporary basis to use State-owned and or to 
e q : co lectively-owned land to be put into requisition, it is necessaiy to file wi h ， c i t y planning authonty an application for land for construction. After the ci y 
planning authority has examined and approved the application, a temporary permit to 
the land for construction shall be issued, and thereafter the ap^^licant canTse the l l j 
The term for temporary use of land shall generally not exceed two years. 
(5) The Practice Rules for the Issue of Land Registration Certificate in Shenzhen Special Economic Zone，8/3/1988 [Shenzhen Land Bureau]: ^ 
Article 3 ’ 
^rtificate" is the legal document to certify the 麵ership of land and land use 
ngh . No organization or individual can infringe the legally certified land ownership 
and land use right as these rights are protected by laws of the State. 
it二 leg力h初ge f land ownership or land use right must be registered, and a new land certificate will be issued. , 
Article 4 
X i T / f j iVcat，.rif d产to�"Ownership Certificate for Collectively-Owned 
^a^d Land Use Certificate for State-Owned Land", "Land Use Cer t i4ate for 
ColIectively-Owned Land" and "Temporary Land Use iertificat^' 虹 
- 1 3 - . 
•k 
.:0,' . . 
~~i:-::r.-,,;~::.~~':' .. 
. .. ... :.. 
The format, size and color of th~ land certificate shall be made by the Shenzhen 
Government in accordance with the Fonn fixed by the National Land Administration 
Bureau. . 
Article 5 
"Ownership Certificate for Collectively-Owned Land" is the legal document to prove 
that the collective economic organization in the village has lawfully acquired the 
ownership of the land. The certificate shall be issued to collective economic 
organization · in the village or the peasants' committee, which legally possess the 
collectively-owned land in ,the village. 
Article 6 
"Land Use Certificate for Collectively-Owned Land" is the legal document to prove 
that a unit or a.n individual has lawfully acquired the land use right in collectively-
owned land. The certificate shall be issued to collective enterprises and units or 
residents in villages and towns, peasants, overseas Chinese, compatriots in Hong 
Kong, Macau and Taiwan provided that the collectively-owned land is legally used 
for non-agricultural development. 
Article 7 
"Land Use Certificate for State-Owned Land" is the legal document to prove that a 
unit or an individual has lawfully acquired the land use right in State-owned land. 
The certificate shall be issued to big units and individuals lawfully using State-owned 
land. 
Article 8 
The registrant on a land use certificate for the following types of use of land is: 
(i) the management department of the unit using the land in case of land used for 
a cross-district national project, urban facilities (including public facilities: 
railways, roads, greenbeIts, irrigation projects, scenic spots, cultural, sports, 
communications, telecommunications, etc.); 
(ii) the house administration departlnent of the same level in case of land used for 
public housing; . 
(iii) the enterprise in cas~ of larid used by sino-foreign equity join.!:. venture, sino-
foreign co-operative joint venture, wholly foreign owned enterprise, Slno-
foreign shareholding limited , company; 
(iv) each owner of the .property in case of a building o\vned by t\VO or more 
owners;- '" 
(v) the operator 'or the specialist in case of land llsed for fish culture on the beach 
and in the sea; 
(vi) the owner in case of a private house. 
- 14 -
Article 9 
"Temporary Land Use Certificate" is the legal document to prove that a unit or an 
individual has lawfully acquired the temporary right for the land. The certificate shall 
be issued to approved unit person for temporary use of land. 
The approval period for temporary use of land shall be limited to two years. Where 
the temporary user wants to extend the approved period upon expiration, the user 
must apply to the original approving authority for an extension at least two months 
before expiration. Or the extension is not allowed, the temporary user must clear and 
restore the site to the original form. The land use certificate shall be cancelled. 
Where the land is used continuously after the cancellation of the land use certificate, 
the land shall be lawfully forfeited. 
. - . - • • 
. .：‘ . . … . 、 - . . , . 一 
V 
,- -• — • 
- , • • • � 
：- -
• • - . • • 
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E. Mortgage . 
(1) Provisional Regulations for the Grant and Transfer of Land Use Right in State-Owned 
Land in Cities and Towns, 19/5/1990 [National Land Administration Bureau] (Order 
No. 55 of the State Council): 
Article 32 
Land use right can be mortgaged. 
Article 33 
When the l\and }.lse right is mortgaged, the buildings and other structures ' erected 
thereon are mortgaged with the right. 
When the buildings and the structures erected on the land are mortgaged, the land use 
right in the land is. mortgaged with them. 
Article 34 
When the land use right is mortgaged, the mortgagor and the mortgagee must sign 
a contract for the mortgage. , ",r,. 
The contract for tht?~ortgage shall not deviate from the law, regulations, and the 
-. provisions in the contract for the grant of land use right. 
Article 35 
The mortgage C?f land use right and buildings and structures erected thereon shall be 
registered according to the rules. 
Article 36 
Where a mortgagor fails to perform his obligations in tiITIe or is liql1:idated, becomes 
bankrupt during the term of the contract 'for the mortgage, the mortgagee is entitled 
to dispose of the mortgaged property in ~ccordance with the law, regulations and the 
provisions in the contract for the mortgage. . 
The person having acquired the land use right and the ownership of the buildings and 
other structures erected thereon froIn disposal by the ITIOrtgagee must register the 
person's rights according to the rules. 
Article 37 
The mortgagee has priority over the pro~,eeds of disposal of the mortgaged property 
for repaymen t. 
- 16 -
Article 17 ‘ 
Where the rights of the mortgagee are terminated by full repayment of the loan or on 
any other grounds, the cancellation of the mortgage must be registered according to 
the rules. 
(2) Rules for Administration of .Mortgage for a Loan in a Special Economic Zone in 
Guangdong Province, 28/2/1990: 
Article 2 
"Mortgage for a loan" means the mortgagor provides a property to the mortgagee as 
security for timely repayment of a loan. When the mortgagor cannot punctually repay 
the loan, the mortgagee has the right to dispose of the secured property and has 
priority over repayment of the loan. 
Article 5 
Where a mortgagor owns any of the following property, the mortgagor can create a 
mortgage: 
(i) immovable asset like building, etc.; 
(ii) movable asset like machines, facilities, products, etc.; 
(iii) securities with a price and transferable rights; 
(iv) other transferable proper t ies .� 
Article 6 
Lawfully acquired land use right in State-owned land at a fee can create a mortgage. 
Article 10 
When a mortgagor uses a land use right in State-owned land lawfully acquired at a 智 
fee to create a mortgage, a land^use certificate must be produced. When a building 
is used to create a mortgage, a certificate for ownership of the property must be 
produced. When a transferable right is used to create a mortgage, a certificate for 
the assignment of the right must be produced. 
(3) Measures for Administration of Mortgage of Real Estate Properties in Guangzhou, 
1/7/1990 [Town and Village Construction Committee of Guangzhou People's 
Government]: 
Article 2 - -
The following terms used in these Measures are defined as follows: 
-20 -
\ 
"Land and property rights" means lawfully acquired ownership of a house and the 
right to use State-owned land in the city and town lawfully acquired at a fee. 
"Land use right" means the right to use State-owned land in the city and town 
acquired by a grant or a transfer at a fee through legal procedure. 
"Mortgagor" means a legal person, an individual and other economic organization 
using its (his as appropriate) house as the security for the performance of obligations . 
under a debt by itself (himself as appropriate) or a third party. 
"Mortgagee" means a legal person, an individual and other economic organization 
which (who as appropriate) accepts a house as. the security for the performance of 
obligation^ under a debt. 
"Mortgaged property" means the property which the economic mortgagor and the 
mortgagee agree to use as the security for the performance of obligations under a ' 
debt. 
"Mortgage" means the legal act whereby the mortgagor uses the mortgagor's right in 
a house and/or land to secure due performance of obligations under a debt. 
"Debtor" means a legal person, an individual and other economic organization under 
an obligation to repay a debt secured on a mortgage. The debtor can be the 
mortgagor, and can also be a third party. 
Article 6 
The following tangible things or rights are capable of creating a mortgage: 
(i) the land use certificate for State-owned land in a city and a town; 
(ii) lawfully acquired ownership right of a house and the land use right in the land 
on which the house is erected; ^ 
(iii) legally valid contract for the pre-sale (purchase) of a house. 
Article 7 
The following tangible things or rights are not capable of creating a mortgage: 
(i) the ownership right of a right under a dispute or the land use right under a 
dispute; . 
(ii) the land and property right (as defined in Article 2) in houses used for public 
welfare purposes, like educational and medical etc.; 
(iii) the land and property right (as defined in Article 2) under a possession order 
of the court, a lawful pledge, etc. 
(iv) the land and property right (as defined in Article 2). which the mortgagor has 
promised in writing not to mortgage or other land and property right (as 
defined in Article 2) not capable of creating a mortgage. 
- 1 8 - . 
Article 19 ‘ 
Where land use right is used to create a mortgage: 
(i). must not deviate from the relevant regulations for the grant at a fee and the 
transfer of land use right, and the provisions in the original contract for the 
grant or the transfer of land use right; 
(ii) must be mortgaged simultaneously with the house and other structures erected • -
on the land; 
(iii) if there is no house or structures erected on the land yet, then once the 
contract for the mortgage has been signed, then any house or structures 
subsequently erected thereon shall become part of the mortgaged properties. 
V . -
Article 9 � 
Where land use right together with the rights in contracts signed for materializing the 
function of the land use are mortgaged, it is essential to produce land use certificate, 
the planning permit for the land under construction, the planning permit for 
construction work, and the aforementioned signed contracts. 
Article 10 
Where a house is used to create a mortgage, the land use right (for the land) on 
which the house is erected shall be mortgaged simultaneously. 
Where part of a house is used to create a mortgage, the portion of land use right 
corresponding to that part shall be mortgaged simultaneously. 
Article 11 … 
Where a contract for the pre-sale (purchase) of a house is used to create a mortgage, 
the relevant regulations for pre-sale (purchase) of a house in force in Guangzhou must 
be complied with. 
(4) The Rules for Administration of Commercially Disposable Properties in Shenzhen 
Special Economic Zone, 23/1/1984 [Shenzhen PG]: . 
Article 18 
When an owner of a house applies for a mortgage for a loan, the owner must apply 
to a bank in the Shenzhen Special Economic Zone and fulfil the following conditions: 
(i) the contract for the sale and purchase of a house has been executed; … 
(ii) the certificate for property ownership has been issued. �— 
-20 -
\ 
... Article 20 ‘ 
Where a pre-sold (pre-purchased) ownership right is mortgaged, the following 
procedure must be followed: 
(i) the mortgagor and the mortgagee have already signed the contract for the 
mortgage of ownership right; 
(ii) the inortgagor obtains the certificate for property ownership from the house 
administration authority of Shenzhen People's Government upon production 
of the contract for the mortgage; 
(iii) the mortgagor delivers the certificate for property ownership to the mortgagee 
for the mortgagee's safe custody, and the mortgagee shall pay in accordance _ 
with the contract for the mortgage. -
Article 21 
Where the mortgagor fails to repay the loan in accordance with the provisions in the 
contract for the mortgage, the mortgagee is entitled to auction the mortgaged 
ownership right. 
. • 'ii- - - • 
:'-• • 
.� • � • 





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Scale of Court Costs 
(1) Measures for the Charging of Court Costs by People's Courts, 1/9/1989: 
Article 5(4) 
Case acceptance fee for property cases: the fee shall be paid at the following ratios, 
depending on the value or amount of the property in dispute: 
V 
(i) value or amount of less than 1,000 yuan: 50 yuan per case 
(ii) such portion exceeding 1，000 yuan but not exceeding 50,000 yuan: 4 percent 
(iii) such portion exceeding 50,000 yuan but not exceeding 100,000 yuan: 3 
percent 
(iv) such portion exceeding 100,000 yuan but not exceeding 200,000 yuan: 2 
一 percent ‘ 
(V) such portion exceeding 200,000 yuan but not exceeding 500,000 yuan: 1.5 percent 
(vi) such portion exceeding 500,000 yuan but not exceeding 1,000,000 yuan: 1 
percent 
(vii) such portion exceeding 1,000,000 yuan: 0.5 percent ~ _ 
Article 2 
-, Parties in property cases and administrative cases shall pay the following charges to 
the People's Court in addition to the case acceptance fee: 
(i) costs of inquest, expert evidence, public announcement and translation (except 
translation into and from the spoken and written ethnic language in common 
use locally); . 
(ii) transportation, accommodation and living expenses incurred, and a subsidy for 
, working time lost by witnesses, experts and translators in order to appe^. i 
court on the date set by the People's Court; 
(iii) an application fee for and actual expenses incurred in taking measures for 
preservation of suit; • . 
(iv) expenses actually incurred in enforcing a judgment, ruling or mediation 
agreement. 
93040004 
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